IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

UNITED STATES OF AMERICA, :
Plaintiff, : _ @2 5 1 % 9
V. CIVIL ACTION NO.
RICHARD F. CUNDARI,
JURY TRIAL DEMANDED
Defendant.
COMPLAINT

Plaintiff, the United States of America, by and through its attorneys, Zane David

Memeger, United States Attorney for the Eastern District of Pennsylvania, and David A. Degnan
- and Charlene Keller Fullmer, Assistant United States Attorneys, alleges as follows:

1. The United States of America brings this action pursuant to the False
Claims Act, 31 U.S.C. §§ 3729-3733 and common law and alleges that the defendant, Richard F.
Cundari, fraudulently obtained disability annuity benefits from the United States Railroad
Retirement Board, a federal agency.

PARTIES

2. The plaintiff is the Ul;ited States of America on behalf of the United States
Railroad Retirement Board (“RRB”), which made the subjec't payments of this complaint.

3. The defendant is Richard F. Cundari, who resides at 209 Briarwood Court,
Doylestown, Pennsylvania 18901.

JURISDICTION AND VENUE

4. This Court has jurisdiction of this action pursuant to 28 U.S.C. § 1345 and
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5. Venue is proper in the Eastern District of Pennsylvania pursuant to
31 U.S.C. § 1391(b) and 31 U.S.C. § 3732(a).

FACTUAL BACKGROUND

6. The Railroad Retirement Act, as amended, 45 U.S.C. § 231 et seq.,
provides benefits, in the form of occupational disability annuities; for railroad workers whose
permanent physical or mental condition is such that they are unable to engage in any regular
employment.

7. The occupational disability annuity program is administered by the United
States Railroad Retirement Board, and is financed by taxes paid by railroad employees.

8. To qualify for these federal benefits, disabled railroad workers who meet
the requirements of the program must disclose to the RRB any employment and income that
might affect the claimant’s entitlement to benefits.

9. Benefits cannot be claimed or paid for any month in wﬁich the claimant
earns in excess of $400 to $770 during the 2001-2009 years, after deduction of impairment-
relatéd work expenses.(

10.  The monthly occupational disability benefit rates for the periods during
which defendant received both disability benefits and income exceeding the statutory monthly

earnings cap were as follows: approximately $2,321 per month for the 2001 calendar year;

!' Prior to 2007,the monthly earnings limit was $400 after deduction of disability related
work expenses. On January 12, 2007, Public Law No: 109-478, Railroad Retirement Disability
Earnings Act, increased the monthly earnings cap for U.S. RRB disability annuitants as follows:

2007 - $700 monthly 2010 - $780 monthly
2008 - $730 monthly 2011 - $780 monthly
2009 - $770 monthly



approximately $2,369 per month for the 2002 calendar year; approximately $2,296 per month for
the 2003 calendar year; approximately $2,438 per month for the 2004 calendar year;
approximately $2,492 per month for the 2005 calendar year; approximately $2,575 per month for
the 2006 calendar year; approximately $2,646 per month fbr the 2007 calendar year;
approximately $2,695 per month for the 2008 calendar year; approximately $2,700 per month for
the 2009 calendar year.

11.  For claim periods covering approximately January 2001 through
December 2009, defendant applied for and received disability benefits for numerous months in
which his income greatly exceeded $400-$770 per month.

12.  For each year from 2001 through 2009, defendant received approximately

twelve (12) monthly benefit checks and deposited each check into defendant’s personal bank

account.
13.  Defendant was not eligible to receive disability benefits for such months.
14.  Defendant knew that he was not eligible to rece;ive disability benefits for
such months.
COUNT ONE
(False Claims Act)

15.  Plaintiff repeats and realleges the allegations contained in paragraphs 1
through 14 as if fully set forth herein.

16. By virtue of the acts described above, defendant knowingly presented or
caused to be presented to the United States Railroad Retirement Board false or fraudulent claims

or a false record for payment or approval in violation of 31 U.S.C.‘§ 3729(a)(1).



17. The claims, records, and statements were false and fraudulent in that
defendant earned more than $400-$780 per month within the meaning of the applicable statutory
provisions and was not eligible for occupational disability benefits.

18. Each invoice or claim for payment made for occupational benefits, as
described above, constitutes a false claim made to the United States, as defined in the False
Claims Act.

19. Defendant violated the False Claims Act and, as a result of the defendant’s
actions, the United States has suffered damages.

20.  Under the False Claims Act, 31 U.S.C. § 3729(a), defendant is liable to the
United States for three times the damages sustained by the United States, together with a.civil
penalty for each false claim which defendant presented, or caused to be presented, to the United
~ States. |

COUNT TWO
(False Claims Act)

21.  Plaintiff repeats and regxlleges the allegations contained in paragraphs 1
through 20 as if fully set forth herein.

22.  Defendant knowingly made, used, or caused to be made or used, false
records or statements to get false or fraudulent claims paid or approved in violation of 31 U.S.C.
§ 3729(a)(2).

23.  The claims, records, and statements were false and fraudulent in that
defendant earned more than $400-$780 per month within the meaning of the applicable statutory

provisions and was not eligible for occupational disability benefits.
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24. Defendant violated the False Claims Act and, as a’result of the defendant’s
actions, the United States has suffered damages.

25.  Under the False Claims Act, 31 U.S.C. § 3729(a)(2), defendant is liable to
the United States for three times the damages sustained by the United States, together with a civil
penalty for each false claim which defendant presented, or caused to be presented, to the United
States.

COUNT THREE
(Unjust Enrichment)

26.  Plaintiff repeats and realleges the allegations contained in paragraphs 1
through 25 as if fuﬂy set forth herein.

27.  The conduct descfibed in the foregoing paragraphs caused defendant to
receive benefits from the United States to which he was not entitled.

28.  Defendant has been unjustly enriched by his receipt of benefits from the

United States and he is not entitled to retain the benefits.



WHEREFORE, pléintiff, the United States of America, demands judgment in its
favor and against defendant as follows:

A. With respect to Count One, an amount equal to three times the actual
damages sustained by the United States, plus interest, together with a civil penalty for each false
claim presented to the United States.

B. With respect to Count Two, an amount equal to three times the actual
damageé sustained by the United States, plus interest, together with a civil penalty for each false
claim presented to the United States.

C. With respect to Count Three, restitution in an amount to be determined,
plus interest.

D. Such other and further relief as the Court may dee‘m just and proper,

together with the costs and disbursements of this action.

Respectfully submitted,
ZANE DAVID MEMEGER
United States Attorney ~ First . Attomey

\GARET L. HUTCHINSON
Assistant United States Attorney
Chief, Civil Division

y

DAVID A. DEGNAN
CHARLENE KELLER FULLMER
Assistant United States Attorneys

Dated: September 10, 2012
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

CASE MANAGEMENT TRACK DESIGNATION FORM

United. States of America : CIVIL ACTION
V. ;
Richard F. Cundari NO.

In accordance with the Civil Justice Expense and Delay Reduction Plan of this court, counsel for
plaintiff shall complete a Case Management Track Designation Form in all civil cases at the time of
filing the complaint and serve a copy on all defendants. (See § 1:03 of the plan set forth on the reverse
side of this form.) In the event that a defendant does not agree with the plaintiff regarding said
designation, that defendant shall, with its first appearance, submit to the clerk of court and serve on the
plaintiffand all other parties, a Case Management Track Designation Form specifying the track to which
that defendant believes the case should be assigned.

SELECT ONE OF THE FOLLOWING CASE MANAGEMENT TRACKS:
(a) Habeas Corpus — Cases brought under 28 U.S.C. § 2241 through § 2255. ()

(b) Social Security — Cases requesting review of a decision of the Secretary of Health
and Human Services denying plaintiff Social Security Benefits. ()

(c) Arbitration — Cases required to be designated for arbitration under Local Civil Rule 53.2. ()

(d) Asbestos — Cases involving claims for personal injury or property damage from
exposure to asbestos. ()

(e) Special Management — Cases that do not fall into tracks (a) through (d) that are
commonly referred to as complex and that need special or intense management by
the court. (See reverse side of this form for a detailed explanation of special
management cases.) ()

(f) Standard Management — Cases that do not fall into any one of the other tracks. (X)
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) : UNITED STATES DISTRICT COURT

FOR THE EASTERN DISTRICT OF PENNSYLVANIA — DESIGNATION FORM to be used by counsel to indicate the category of the case for the purpose of
assignment to appropriate calendar.

Address of Plaintiff: 615 Chestnut Street, Suite 1250, Philadelphia, PA 19106

Address of Defendant: 209 Briarwood Court, Dovlestown, PA 18901

Place of Accident, Incident or Transaction:

(Use Reverse Side For Additional Space)

Does this civil action involve a non-governmental corporate party with any parent corporation and any publicly held corporation owning 10% or more of its stock?

(Attach two copies of the Disclosure Statement Form in accordance with Fed.R.Civ.P. 7.1(a)) YesO  No.
Does this case involve multidistrict litigation possibilities? YesO Nqé(
RELATED CASE, IF ANY:

Case Number: Judge Date Terminated:

Civil cases are deemed related when yes is answered to any of the following questions:

1. Is this case related to property included in an earlier numbered suit pending or within one year previously terminated action in this court?
. ' YesO No X
2. Does this case involve the same issue of fact or grow out of the same transaction as a prior suit pending or within one year previously terminated
action in this court? : .

YesO No X
3. Does this case involve the validity or infringement of a patent already in suit or any earlier numbered case pending or within one year previously
terminated action in this court? YesO NoX

4, Is this case a second or successive habeas corpus, social security appeal, or pro se civil rights case filed by the same individual?
YesO NoX

CIVIL: (Place ¢ In ONE CATEGORY ONLY)

A Federal Question Cases: Diversity Jurisdiction Cases:

1. O Indemnity Contract, Marine Contract, and All Other Contracts O Insurance Contract and Other Contracts
2. D FELA , 0 Airplane Personal Injury

3. D Jones Act-Personal Injury O Assault, Defamation

4. O Antitrust O Marine Personal Injury

5. O Patent Motor Vehicle Personal Injury

Other Personal Injury (Please specify)
Products Liability

8. O Habeas Corpus Products Liability — Asbestos

9. O Securities Act(s) Cases All other Diversity Cases

10. O Social Security Review Cases (Please specify)

11. X All other Federal Question Cases - False Claims Act
(Please specify)

6. Labor-Management Relations
7. O Civil Rights

el o A U o o i

O 0o o o

ARBITRATION CERTIFICATION
(Check Appropriate Category)
I,_David Degnan __, counsel of record do hereby certify:

O Pursuant to Local Civil Rule 53.2, Section 3(c)(2), that to the best of myzknowledge and belief, the damages recoverable in this civil action case exceed the sum of
$150,000.00 exclusive of interest and costs; ’
O Relief other than monetary damages is sought. >

DATE:09/10/12 o~ , 73 78 6

N
Attorney-at-Law Attorney L.D.#

NOTE: A trial de novo will be a trial by jury only if there has been compliance with F.R.C.P. 38.
]
I certify that, to my knowledge, the within case is not rklated to any casg now pending or within one year previously terminated action in this court

except as noted above. \ Xé

Allomey—at-Law Attorney L.D.#

DATE: 09/10/12
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